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1 C. FLAINTIFFS ARE LIKELY TO PREVAIL.
2 Plaintiffi’ “likelihood of success on the merits,” Diamontiney, 918 F.2d at 795, is high.
3 || The recalls that have decimated Toyota’s public image as a maker of safe and reliable cars are a
¢ || matter of public rscord. Attached hereto as Exhibit A is a true and cotrect copy of the updated
s || recall notice issued by Toyota. The loss in value of Plaintiff’s vehicle is also a matter of public
6 ||record. Attached hereto as Exhibit B is a true and correct copy of the February 10, 2010
7 || Newswire report KBB. corh: Toyota... Values Continue to Decline. Moreover, Plaintiffs have

g || retained skilled :ounsel with many years of experience in products liability cases and class

9 || actions.
10 All that 1?laintiffs need now is evidence that the recalls were caused by Toyota’s
11 ||installation of defective parts. Tf the Court issues a TRO and preliminary injunction halting
12 || Toyota’s spoliation of this evidence, Plaintiffs fully expect to prevail.
13 D. THE BALANCE OF HARDSHIPS STRONGLY FAVORS PLAINTIFF.
14 Even if thz Court entertains doubts about Plaintiffs’ likelihood of prevailing, the question
15 || of Toyota’s responsibility for the financial harra Plaintiffs have suffered through the loss of value
16 || of their vehicles is a “serious question going to the merits” of the case. Diamontiney, 918 F.2d at
17 [} 795. And if there is a “balance of hardships™ at all, it certainly tips in Plaintiff’s favor. Id. In
13 || the absence of a TRO and preliminary injunction, Toyota’s destruction of evidence would
15 || deprive Plaintifts, and hundreds of thousands of similarly situated class members, of the right to
20 || seek redress for scrious financial harm. 1fa TRO and preliminary injunction were issued, Toyotaj
21 || would suffer-—at worst—the minor inconvenience of finding and clearly marking storage space
22 || for the defective parts they remove from recalled vehicles.
23 But a true accounting of the balance of hardships must also reflect the benefir fo Toyota
24 || of issuing a TRO and preliminary injunction. Willful spoliation of evidence is a serious offense,
25 || aud perpetrators can face sanctions and even tort liability. Cf. Leon v. IDX Systems Corp., 464
25 {|F.3d 951, 957-61 (9" Cir. 2006) (reviewing, and affirming, the district court’s grant of
27 || “spoliation sanc :ions’ against a party whose “behavior amounted to willful spoliation”); see also

20 || Unigard Sec. In. Co., 982 F.2d at 370-71 (noting that some states have recognized spoliation of
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