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Many motions to dismiss or to strike could be avoided if the parties
confer in good faith (as they are required to do under L.R. 7-3), especially for
perceived defects in a complaint, answer or counterclaim which could be corrected
by amendment. See Chang v. Chen, 80 F.3d 1293, 1296 (9th Cir. 1996) (where a

motion to dismiss is granted, a district court should provide leave to amend unless it
is clear that the complaint could not be saved by any amendment). Moreover, a
party has the right to amend his complaint “once as a matter of course at any time
before a responsive pleading is served.” Fed.R.Civ.P., Rule 15(a). A 12(b)(6)
motion is not a responsive pleading and therefore plaintiff might have a right to
amend. See Nolen v. Fitzharris, 450 F.2d 958, 958-59 (9th Cir. 1971); St.
Michael’s Convalescent Hospital v. California, 643 F.2d 1369, 1374 (9th Cir.

1981). And even where a party has amended his Complaint once or a responsive
pleading has been served, the Federal Rules provide that leave to amend should be
“freely given when justice so requires.” F.R.Civ.P., Rule 15(a). The Ninth Circuit
requires that this policy favoring amendment be applied with “extreme liberality.”
Morongo Band of Mission Indians v. Rose, 893 F.2d 1074, 1079 (9th Cir. 1990).

These principles require that counsel for the plaintiff should carefully
evaluate the defendant’s contentions as to the deficiencies in the complaint, and that
in many instances the moving party should agree to any amendment that would cure

a curable defect.

The moving party shall attach a copy of the challenged pleading to the

Memorandum of Points and Authorities in support of the motion.

The foregoing provisions apply as well to motions to dismiss a
counterclaim, answer or affirmative defense, which a plaintiff might contemplate

bringing.
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